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The New York Times of September 13, 1979, carried a large boxed article refiecting
an interview with Hon. Edward R. Finch, Jr., the title of which reflects his views—
““Time for Earthlings to Sign a Moon Treaty’’, and this writer agrees.

It is the hope of this writer that the private sector may yet concur with the U.8.'s
becoming a Patty to the Moon Treaty and provide guidance to the Government as to
recitals for the subsequent agreement on the international regime, its procedures and
regulations governing the exploitation of natural resources of the moon and other
celestial bodies. Among marters to be determined are the nature of the international -
regime, and a clarification of the benefits and equitable sharing to be accorded other
States. As risk capital will be involved, to what extent should there be a recoupment of
costs and other entitlements in sharing resources or benefits accruing therefrom? Should
benefit sharing be extended to activities to which the exploited resources are applied?
Should still later developed commercial space activity aboard a space station constructed
in part from exploited resources be included? As many years will surely elapse before
cxplo1tat1on of natural resources can be determined to be commercially feas1bIe,
experience gained may well assist in ascertaining benefit allocations. :

Industry is naturally aware of the U.S. Government's philosophy for private sector
ownership and operation of the means of production and distribution. It is hoped that

“indusery will participate in the planning for its future role in space activities and assist
the Government towards these ends by financial participation where possible, and by
advising the nature and extent of Government support required.

Notwithstanding the clarifying recitals in the negotiated history of the Moon
Treaty, well motivated atrorneys find the Treaty’s wording so equivocal as to conclude
that investment by ptivate capital in related space activities is not warranted. This
appears to be an overreaction. In light of the clarification in the negotiated history, it is
suggested that in the U.S. government’s signing the Treaty and in the Senate Resolution
of Ratification there be set out an ‘‘understanding’’ of questioned Treaty provisions to
accord with the clarification 6 '

' Vienna Convention on the Law of Treaties, arts. 19, 23. The procedur is belicved to be substantially as
follows. The recital in essence would state: *‘Subject to the following understanding premised upon the
negotiated history of the Treaty:

2. With regard to Article 13-
I Paragraph 1. The term ‘‘common heritage of mankind'® derives its meaning
solely from its use in this Treaty. Assuch, it. . . {ect.)

2) Paragraph 3. The insertion of the phrase *‘or natural resources in place’ is a
limitation on the recited prohibition of ownership of portions of the surface of
the moon; however, such ownership may obrain when the narural resources upon
exploiration are no longer *“in place.”’ i

3) Paragraph 4. Exploration and use of the moon without discrimination includes
its exploitation. This interpretation is confirmed by the recital in last seatence of
Article 6, paragraph 2.



08 JOURNAL OF SPACE LAW Vol. 9, Nos. 1 & 2

In light of the U.5.8.R’s early and consistent views on the common . heritage
doctrine until a satisfactory compromise was agreed upon, which restricted to the Treaty
the meaning to be derived from that doctrine, and in light of further withdrawn
proposals for deferment of exploitation of resources, U.8.5.R. acceptance of the U.S.
“‘undersranding’’ appears probable. With both major space powers in accord, other
States should more readily agree, particulardy States which had participated in the
formation of and consensus on the Treaty at the 1979 COPUOS Meeting and who thus
are familiar with its negotiated history.

The Treaty is presently open for signature by all States. Setting forth the U.S.
undetstanding, and the basis thereof, should preclude later criticism based on a reading
of the Treaty without benefit of its negotiated history. With acceptance of the U.S.
understanding, greater interest of the private sector should exist for participation in
space activities involving exploitation of the moon and other celestial bodies.

Paragraph 5. The undertaking to establish 2 regime does not defer exploiration.
The international regime and the procedures and regulations to govetn resources
exploieation ate subjects for a separate treaty negotiation to be undertaken
following review conference (convened pursuant to Article 18) determination
that such exploitation is about feasible.

The foregoing is but an example. Following the Senate’s extensive hearings more items to be covered and
the position justifications will be determined. The Resolution of Ratification on receipt and concurrence by
the President would be transmitted to the U.N. Secrerary General who would send it to other Treary
signatoties and adherents for their acceptance or objection. An objection to preclude entrance of the Treaty
into force between the U.S. and the objector must specifically reject the U.S. recital of understanding. If no
objection is made within one year, the U.S. understanding is deemed accepted. See art. 20, paras. 4(b) and 5
of the Vienna Convention on the Law of Treaties, sapr# note 42_‘.—



THE SPACE SHUTTLE IN PERSPECTIVE +
3. Net/ Hosenball®
Brief Descraption of the Shutile

The Space Shuttle flight system is composed of the Orbiter—an external tank and
two solid rocket boosters. The Orbiter has a cargo bay in which the Spacelab or other
payloads may be carried. The Shuttle may carry propulsion stages or upper stages, which
may be used to take sateliites from Earth orbit into either synchronous orbits, circular
orbits, geostationary arbits or planetary trajectories to one of the outer planets or to the
moor.

The Space Shuttle is a reusable launch vehicle. It can deploy satellites and
undertake experiments; it can do on-orbit servicing and retrieve payloads. It is only an
earth-orbiting vehicle. It can go from an orbit of abour 100 nautical miles o about 600
nautical miles above the Earth. It cannot go further into outer space or deep space. It can
be used either as a space laboratory with a Spacelab or for other types of
expetimentation, even without the Spacelab on board. It will be able to carry up to
65,000 Ibs. in s 60 x 15 ft. cargo bay. Its use can substantially decrease the cost per
flight. For instance, by the use of the Shuttle, the cost of a delta payload used for
launching a communicarions satellite could be reduced to about half the cost. '

With this truncated desctiption of what the Shurtle is and what it can do, let me
limit my perspective of the Space Shuttle to its commercial aspects.

Charges to Users

One of the concerns of the fairly large number of commercial usets of
communications satellites (RCA, AT&T, Western Union, INTELSAT) has been that
they wete charged actual costs. Consequently, they would sometimes receive a bill for
additional costs, far exceeding the otiginal estimate—cither as a result of inflation,
strikes, a lower than predicted launch rate or some other reason causing 2 price increase.
Commercial users prefer to have a fixed price for obvious reasons; future planning and
fixing their cost exposure being just two of many good reasons. The Space Shuttle is a
considerable improvement on this situation, inasmuch as all standard launch services
charges, with the exception of escalation due to inflation, are included in the fixed
price. In addition, there is a re-flight guarantee to the effect that if a mission is aborted,
it will be flown again for free. In other words, there will not be any charge for the second
mission if the abort was not caused through faule of 2 commercial user. In case of an
cxpendable launch vehicle, if there were a failure for any reason whartsoever, including
NASA's fault, one had to buy a new launch.

*General Counsel, NASA.

+ Edfitor's wote: This article the text of which has recently appeared in *'The Space Shurtle and the Law'”,
ediied by Professor Stephen Gorove is reproduced here with permission and exceptionally, for the reason thar it
formed an integral part of the Symposium on **Space Law in Perspective”.
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The user of the Shutcle may get 20% standby discount if the user is willing to go
when he is told to go. This is similar to the practice of airlines giving discount on a
standby basis. The user may also get discounts on charter flights when they buy the
whole payload capacity. The share-user concept is quite evident with respect to the
Shuttle, '

Schednle of Launches and Retmbursement

Originally, when the Space Shuttle program was first suggested, nobody was
concerned about NASA's meeting its schedule. Instead, the concern was whether there
would be sufficient payloads to fully utilize the Shuttle’s capabilities. It was thought
that NASA would probably meet its schedule, just like it met its Apollo schedule. Now
there is concern about the delay, since there would be considerable cost-saving for
commercial operations, if the Shuttle were used instead of an expendable launch
vehicle. It has been estimated that there will be sixteen launches in 1982, seven of which
will be NASA launches, while the others will be U.S. commercial, foreign or military
launches. In subsequent years, the number of commercial and foreign launches is
expected to increase. A significant number of these launches will be reimbursed
launches. At the current level of expendables, the U.S. is being reimbursed
approximately two to three-hundred million dollars a year, for either vehicles or services
that are being rendered for foreign government and U.S. commercial customers.

Kinds of Payload and their Selection

If there is some extra space onboaitd, some very small self-contained payloads, so-
called getaway specials, may be thrown on for a cheap price. However, rather rigid rules
apply as to what can be placed in them. Many universities have bought a small self-
contained payload for expetiments; several groups have bought some for high school
students. The Shuttle will enable us to send up such payloads into space relatively
cheaply and provide an opportunity to both non-profit and privare enterprises to
experiment at small cost. The Shuttle is not going to fly souvenirs, coins or things of a
similar nature; it will be used for research and the development and manufacture of new
products. All kinds of requests have been received. Some people wanted to fly cereal so
that they could sell the cereal on the ground as *‘space’’ cereal. Not too long ago, a
proposal was submiteed from a funeral patlor which wanted to spread ashes in space.
The request has been turned down. Initially, the Space Shuttle will be used as a research
vehicle and to move space application research toward commercial application. But
some of the more unusual proposals present some difficult questions. There was a
request, for example, from a sculptor who wanted to send up a small package filled with
water, which would then be injected into space to form an ice sculpture. In another
instance, a musician wanted to go up and play in space to see if it can be done and what
effect it might have. There are news broadcasters who want to be the first news
broadcasters from space. There are movie producers who want to produce the first movie
in space. The most difficult question is who and what should be selected. Some of these
requests for the use of the Space Shuttle cannot be rejected lightly.

There has also been a great deal of discussion and research on building assemblies,
space stations and space platforms in space. There has been a great deal of discussion
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and research about conscructing solar power stations o space, converting solar energy
into electticity, transmitting it to Earth by microwave or laser and reconverting it on
Farth into electricity.

NASA Authority

Insofar as the law is concerned, the most important task with respect to the Shuttle
was to determine if there was anything that the Shuttle would do that would be in
violation of existing domestic legislation or international treaties and if new domestic
legislation was needed to carry out the Shuttle program. More specifically, it had to be
determined what authority NASA had under the current Space Act’ and other
applicable statutes and what limitations, if any, might exist that would impact on Space
Shuttle operations.

While NASA is a Government agency with a very broad and flexible statute that
served us well for over 20 years, we are nonetheless 2 Government agency whose
authority is both granted and limired by statute. NASA cannot, under existing law, run
its operation like a commercial operation. NASA is not authorized by statute and recent
court decisions to make profit on the services it sells; to set up the normal reserves or
revolving funds that industry notmally uses to take care of contingencies, risks and the
like: of to issue bonds or stock to finance its acrivities. .

For these reasons, WASA assumes no hard contractual obligations for the success or
failure of a launch. If something goes wrong with the Shuttle and it has to be brought
back or if something went wrong with a payload as a result of something that NASA had
done, NASA has no contractual liability for loss or damage to the payload, for loss of
revenue, or other consequential damages. There is no guarantee that everything that
NASA does will be free of negligence. NASA will use its best efforts, but it does not
take on a common cartier type of obligation.

Space Allocation

As to allocation of space on the Shurtle, NASA follows the principle of first-come-
first-served. There would be a problem, if one were to auction off space on the Shuttle
or aflocate it by raising prices. NASA's launch policy, which has been in effect for some
time, is based on the principle of nondiscrimination. NASA will not charge anyone
more than it charges a domestic commercial concern. This is in line with the provision of
the 1967 Quter Space Treaty? which states that access to space should be on a
nondiscriminatory basis, and if one started auctioning off access to space, the rich
nations could buy it and others could not. NASA did not want to decide priorities
because if it decided that one commercial customer had priority over another
commercial user, it would really have made an cconomic decision affecting the two
entities. Thus, NASA decided that it would follow the first-come-first served principle
and not intrude itself into these types of economic decisions. In this connection, the

"National Aeronautics and Space Act of 1958, As Amended, and Related Legistation, Pub. L. 85-568,
85th Cong. H.R. 12575 July 29, 1958, 72 Stat. 426, 42 U.S.C. § 2451.

(1967} 18 U.5.T. 2410, T.LA.S. 6347, 610 U.N.T.S. 205 {effective Oct. 10, 1967).
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suggestion was made o users rthat if they wished and if they could avoid antitrust
implications, they should consider establishing a user’s organization that could make
decisions on launch priority.

Who Should Operate the Shuttle?

Last year, the National Academy of Engineeting underteok a smudy to determine
what sort of operation the Space Shuttle should be; whether it should be retained in
government, in NASA or some other government agency—not necessatily NASA;
whether it should be a public corporation following the COMSAT model; or whether it
should be totally private enterprise, a stock company that would in effect operate the
Space Transportation System for all users—government, foreign or private commercial
entities. The Academy has not precluded any of these options. It has suggested that at
least for now, the Shuttle ought to be a NASA operation,

Insofar as any restriction on a private company buying 2 Shuttle is concerned, the
Outer Space Treaty of 19672 stipulates that all national activities shall be under the
authorization and continuing supervision of the government. Thus, there must be a .
government authorization to launch the Shutde because of the requirement in the
Quter Space Treaty. In addition, there is the problem of financing. The Orbirer, once it
goes into production, would cost about $100,000,000. In theory, however, there is
nothing to prevent a private company from buying a Shuttle except the aforementioned
considerations and the need to use existing NASA and Air Force facilities. I doubrt these
facilities would be tutned over for the exclusive use of a private company without
Congressional authorizadion,

Risk, Lizbility and Insurance

Tutning to problems associated with risk, there is commercial insurance available to
* cover practically every risk in NASA's launch services contract. There is also a provision
in the launch services agreement to the effect that the Government agrees not to hold
any user liable for damage to the Orbiter and, in return, the user agrees not to hold any
other user or the government liable for damage to his particular payload. Thus there ate
cross waivers in effect, covenants not to sue, as well as an indemnity if a user fails to flow
down this provision to any party who could bring a separate action, including an action
based on the right of subrogation. This has been done because of a concern about the
capacity in the insurance market to insute such a tisk. There was also a concern about the
mixture of payloads and the differing value of payloads. For instance, a ten thousand
dollar payload may explode, causing damage to a $300,000,000 payload. A university,
research institute or small business ordinarily would not carty the kind of product or
third-party liability insurance that would be needed and, therefore, could not afford to
take the risk of flying on the Shuttle.

The past practice has been that commercial users have gone into the market and
insured their satellite. They have insured their spacecraft against damage from any
cause, based on its stated value (the cost of the spacecraft and associated launch). When
COMSAT ook out its first policy, the premium was about 14 percent; more recently the

M.
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premium has come down significantly to abour 7 percent. When COMSAT artained its
first policy, it had what is called a two-failure deductible; so before you could receive
payment on the policy, you had to lose two satellites out of four. This went down to a
one-failure deductible policy and then to no deductible at all. ‘

In addition to covering damage to property, the market has been writing foss of
revenue insurance, so-called satellite life insurance; so if the satellite stops operating
before its anticipated five-year life and loses revenue, you get loss of revenue coverage.
Mostly, Lloyds has been involved, but the market has become pretty much an
international marker with Lioyds participating, When the European Space Agency lost
onie of its satellites, insurance paid $34,000,000. A more recent loss of ann RCA satellite,
insured for §70,000,000 with Lloyds, has also been paid.

As to third-party liability insurance, there is a general government policy against
the government’s buying insurance coveting third-party liability risk. Under Section
308a, a recent amendment to the NASA Act®, NASA has the authority (1) to indemnify
(which will take care of the “'little”” user) and (2) to buy insurance to the extent it is
available and needed to protect itself and anybody else flying on the Shuttle. NASA is
in the process of issuing regulations implementing this new legislation. In the
meantime, NASA requires in its launch services contract with a commercial user or
foreign government, that the user provide up to $500,000,000 worth of third-party
insurance coverage, or such other amount that may be available, with the U.S."
Government being a named insured as well as the particular user. NASA has recently
participated in the negotiation of a policy in which the insured is Satellite Business
Systems—a partnership of COMSAT, IBM and Aetna Insurance, the United States
Government and those prime and subcontractots which the U.S. Government would be
required to reimburse for third-party liability losses. There are many provisions in the
policy which go beyond the normal commercial aspects of insurance. There is even a
provision that any defense based on the sovereign immunity of the United States
Government will not be asserted without the express consent of the Government. Thus,
the Govetnment could, in a patticular situation, waive its sovereign immunity defense
under the Federal Tort Claims Act?. It also provides for the payment of claims presented
under the 1972 Liability Convention® and for the U.S. Government to negotiate and
control, though in consultation with the underwriters, the settlement of claims,

Insurance availability, third-party liability, property damage or what is called firse-
party liability and loss of revenue coverage are very important aspects of the ever-

“expanding commercialization of space. If commercialization is to come about through
investment by private enterprise, users will want to spread the risk of loss or liability for
damage.

442 U.5.C. § 2458 (b).
328 10.8.C. § 1346.

6Convention of International Liability for Damage Caused by Space Objects, March 29, 1972, [1973] 24
U.5.T. 2389, T.I.A.S. 7762 (effective Ocr. 9, 1973).
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New Bustness Opporiunities and Joint Endeavors

Unuil very recently, all of our commetcial users of launch services were the satellite
communications companies. However, NASA is committed to involve other sectors of
U.S. industry in space-based business opportunities as well.

If researchers in virtually every discipline of science and technology knew that
within a hundred miles of their laboratories there existed a facility where they could
achieve a near-petfect vacuum, zero gravity and an unlimited vantage point from which
to view the Earth, we are convinced that they would jump at the chance to use the
laboratory in a host of unique experiments—pharmaceuticals, materials processing,
clectronics, solid state physics, crystal growth, communications, lasers, biology,
geological and geophysical exploration and so on. During the 1980’s such a laboratory
will be available to U.S. industry, enly it will not be 2 hundred miles down the road; it
wil be a hundred miles overhead, in Earth orbit. That laboratory, of course, is the Space
Shuttle and the European-developed Spacelab.

On June 25, 1979, NASA issued Guidelines Regarding Early Usage of Space for
Industrial Purposes. Supplementing those broad guidelines, on August 14, 1979,
NASA issued Specific Guidelines Regarding Joint Endeavors with U.S. Domestic
Concerns in Materials Processing in Space’. And on January 25, 1980, NASA entered
into the first such joint endeavor with the McDonnell Douglas Astronautics Company.
That endeavor, which involves substantial investment by McDonnell Douglas and its
associates, will utilize the unique capabilities of the Space Shuttle to develop and
demonstrate the technology of continuous-flow electrophoresis under low gravity
conditions, NASA will provide free flight time on the Space Shuctle in rerurn for
McDonnell Douglas and its associates agreeing at their expense to conduct a three-phase
sequential program involving (1) feasibility studies, planning and ground research and
development; (2) flight experimentation and technology development; and (3)
applications demonstrations in space. In return for McDonnell Douglas promising to
make the results of the endeavor available to the United States public on reasonable
terms and conditions, NASA agrees to refrain from entering into a similar joint
endeavor or international cooperative agreement directly related to the development of
commercial devices and processes which would compete with those expected to result
from the McDonnell Douglas effort. NASA is not preciuded from selling flight time on
the Shurttle to any other organization wanting to conduct the same or similar
experiments, but it is precluded from providing free flight time for such experiments.
Significantly, NASA will not acquire rights in inventions which may be made by
McDonnell Douglas or its associates in the course of the joint endeavor, unless
- McDonnell Douglas fails to exploit the inventions or terminates the agreement or the
NASA Administrator determines that an emergency situation exists. At least two
additional proposals for joint endeavors with NASA are now being actively considered.

Conclusion

Insurance to reduce the risk, incentives that NASA is willing to make available to
U.S. industty, and the demonstrated willingness of industty and the financial

744 Fed. Reg. 47, 650 (1979).
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community to invest their funds in space ventures make it clear to me that the new
Shuttle capabilities will exponentially increase commercial activities in space during the
_ decade of the eighties. With the year 2000 only 20 years away, the next centuty may very
well see large numbers of people working and living in space, producing new and
improved products for those who have to remain here on Earth. :



THE AMERICAN BAR ASSOCIATION AND THE 1979 MOON TREATY:
THE SEARCH FOR A POSITION

Carl Q. Christol”

1. Introduction

Professional interest, as reflected in reports produced by concerned sections of the
American Bar Association, has been directed toward the UN-sponsored Agreement
Governing the Activities of States on the Moon and Other Celestial Bodies of December
5, 1979.1 The Agreement, generally referred to as the Moon Treaty, is the fifth
international space law agreement that has resulted from the rigorous, consensus-based,
negotiating process of the UN’s Committee on the Peaceful Uses of Outer Space
(COPUOS). The fitst four have entered into force. The United States is a party to each
of them.

The Moon Treaty will enter into force following the deposit with the Secretary-
General of the United Nations of five ratifications. At the time of this writing the
agreement has been signed by Austria, Chile, France, Guatemala, Morocco, The
Philippines, and Romania.

The worth of the agreement, which had resuited from a careful assessment at the
UN lasting from 1970 down to 1979, and which was considered suffictent to merit the
unanimous approval of the General Assembly, has come under scrutiny in the United
States. Attracting major attention was the establishment of the principle of the
Common Heritage of Mankind (CHM) as a new substantive area of international space
law. Thus, Article 11, par. 1 of the agreement provided that ““The Moon and its natural
resources are the common heritage of mankind, which finds its exptession in the
provisions of the Agreement and in particular in paragraph 5 of this article.”’2

In the process of writing the Moon Treaty the negotiators recognized that they were
introducing a new principle into international space law. Thus, without defining the
principle, as it applied to the Moon and to other celestial bodies, and to their natural
resources, the agreement identified the substantive elements of the principle. This was
done by way of enumerating the purposes to be achieved at a future and unspecified
date by a new international legal regime, including appropriate procedures: The
formation of the new regime and of the accompanying institutional processes was made
dependent on the fact that the exploitation of the foregoing resoutces was about to

*Professor of International Law and Politicai Scierice, University of Southern California.
IU.N. Doc. A/34/664, 12 Nov. 1979; 18 ILM 1434 (Nov. 1979},

hid. The negotating histoty of this provision, including wide-ranging alternative proposals, and an
assessment of its meaning is conrained in my "“The Common Heritage of Mankind Provision in the 1979
Agreement Governing the Activities of States on the Moon and Other Celestial Bodies,"' 13 The Iuz'/ L. 429

(1980},
77
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become feasible.? Thus, Artcle 11, par. 7 of cthe agreement indicated that, pursuant to
the CHM principle, emphasis was to be placed on the resources of the area. Specifically,
the natural resources were to be developed in an orderly and safe manner. The resources
were 10 be managed rationally. Opportunities wete to be expanded for the use of the
resources. It was also stipulated in par. 7 (d) that one of the main purposes of the regime
and procedures was to secute ** An equitable sharing by all States Parties in the benefits
derived from those resources, whereby the interests and needs of the developing
countries, as well as the efforts of those countries which have contributed either directly
or indirectly to the exploration of the Moon, shall be given special consideration.””4

Article 11 was consistent with the terms of Article 1 of the 1967 Treaty on Principles
Governing the Activities of States in the Exploration and Use of Quter Space, Including
the Moon and Other Celestial Bodies.? That Article, dealing only with the specified
areas, and not with their natural resources, provided for the free and equal exploration,
use, and exploitation of the given areas. It also provided for free access to all areas of
celestial bodies, including the Moon.

As a result of the terms of the foregoing international agreements and their
negotiating histories, it has been suggested that the CHM principle is based on the
following considerations, and that they will have to be taken into account in its specific
implementation. These include (1} the areas, following the res communis doctrine
applicable to the high seas, are not the subject of appropriation; (2) 2 system of
management is to be installed which would be concerned for environmental protections,
for the needs of future generations, and for a sharing of benefits pursuant to the formula
of equitability stated in par. 7{(d); (3) the area and its natural resources are to be used for
peaceful purposes; and, {4) since, the area and its resources are to be subject to free and
equal exploration, use, and exploitation, property rights are not to apply to the area and
are to apply only to resources removed from their original *‘in place’” location. This
follows the provision of Article 11, par. 3 of the Moon Treaty, which states ““Neither the
surface nor the subsurface of the Moon, nor any part thereof or natural resources #»
Place, shall become the property of any State, intetnational intergovetnmental or non-
governmental organization, national organization or non-governmental entity or of any
natural person.’’¢ In sum, the CHM provisions of the Moon Treaty are to be
implemented through the formation of a future international legal regime pursuant to
the foregoing sharing formula so that benefits derived from the resources will go both to
States possessing the capabilities of exploitation and also to other States. Until such a
regime and the attendant appropriate procedutes have been brought into being the
waditional res comsmunis principle will continue to be operative, The analogy of the
freedom of the high seas will apply.

*Christol, **An Inrernational Regime, Including Appropriate Procedures, for the Moon: Aricle 11,
Paragraph 5 of the 1979 Moon Treaty,”” in Proceedings of the 23rd Collaguium on the Law of Outer Space 139
(1981). .

Supra note 1.

18 UST 2410; TIAS 6347; 610 UNTS 205. The Treaty encered into force for the United States on
Qctober 10, 1967. It is now binding on about 80 Stares,

8Supra note 1.
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Following the approval of the agreement by the General Assembly in 1979, a
number of assertions were put forward as to its meaning and operational effect. Among
these were: (1} that the Treaty contained z moratorium provision that would prevent the
exploitation of the Moon and celestial body resources pending the negotiation of the
CHM regime; (2) that the agreement contained provisions that would prevent the free-
enterprise systern from engaging in exploitative activities; (3) that the agreement—as a
consequence of a commonality of voting outlooks on the part of the Socialist States and
the developing countries—setved only the interests of such States; and, (4) that the
agreement had departed from the central mandate of the 1967 Principles Treaty, with
the result being that States could establish sovereign rights in the areas and resources of
the space environment, e.g., outer space, per se, the moon, and other celestial bodies,
Concerns such as these, among others, have resulted in academic, political, and
professional assessments of the terms and objectives of the proposed treaty. Important
studies have been published by the Senate Committee on Commerce, Science, and
Transportation.” The same committee’s Subcommittee on Science, Technology, and
Space conducted detailed hearings on the proposed treaty.®

Two sections of the American Bar Association, namely the Section of International
Law through its Committee on Aetospace Law, and the Section of Natutal Resources
Law reviewed the proposed agreement in 1980. On April 18, 1980 the Section of
International Law affirmarively recommended to the House of Delegates of the
American Bar Association that the U.S. Senate be urged to give its advice and consent to
the ratification of the agreement subject to four understandings and declarations in the
instrument of ratification. In addition to its rccommendation the Section of
International Law submitted 2 detailed report in which it analyzed the purposes and
provisions of the agreement. The Section affirmed its belief that *‘the understandings
and declarations suggested . . . should help guide and protect the position of the
United States in any future negotiation of an international resoirces regime, and should
allay concetns that the United States is directly or indirectly restricting its right to engage
in or authorize the use of the natural resoutces of the Moon, including their commercial
or other exploitation.’’?

2. The Inttiative of the ABA Section of International Law

The Section of International Law took into account the then existing international
law of outer space when it put forward its proposed understandings and declarations. In
the first of these the Section called attention to the terms of Articles 1 and 6 of the 1967
Principles Treaty which enable both governmental and non-governmental entities to
engage in the free and equal exploration, use, and exploitation of outer space, the

Senare Commitcee on Commerce, Science, and Transportation, Agreement Governing the Aceivities of
States on the Moon and Other Celestial Bodies, Parts 1 through 4, 96th Congress, 2nd Session, (1980).

®The Moon Treaty, Heatings before the Subcommittee on Science, Technology, and Space of the Senate
Committee on Commerce, Science, and Transportation, Serial No. 96-115, 96th Congress, 2nd Session,
(1980); cited hereafter as The Moon Treaty.

s3ection of International Law, American Bar Association, Reporz to the House of Delegates 10 (1980),
seprinted it The Moon Treaty, supra, nore 8 at 76-81.
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Moon, and other celestial bodies. The first understanding also stated in modified form
the understanding attached by the U.S. Senate in 1967 to Article 1 of the Principles
Treaty. The Senate had indicated that ‘“Nothing in Article 1, paragraph 1 of the Treaty
diminishes or alters the right of the United States to determine how it shares the benefits
and results of its space activities.”'1* This was converted by the Section in 1980 to read
that *“It is the understanding of the United States that nothing in this Agreement in any
way diminishes or alters the right of the United States to determine how it shares the
benefits derived from exploitation by or under the authority of the United States of
natural resources of the Moon or other celestial bodies.”'1t This proposal was relevant to
the proposed Moon Treaty, since it had made reference to benefits derived from natural
resources. It was particularly germane since the 1967 Principles Treaty had not made
specific reference to natural resources.

In the second of the Section's understandings, specific reference was made to
property rights in such natural resources as had been taken into possession. It stipulated
that they are ‘‘subject to the exclusive control of, and may be considered as the property
of, the State Party or other entity responsible for their extraction, removal or
utilization.””#2 This was designed to focus attention on the right to establish property
rights in the resoutces temoved from their “in place’” locations, This right had been
established in Aricle 11, par. 3 of the agreement. This paragraph constituted a
disavowal of efforts by the Soviet Union during the negotiations to avoid the
establishment of property rights in certain aspects of the Moon and its natural resources.
The proposed understanding captured both the terms of the agreement and the sense of -
the negotiating history.? The understanding was directed at allaying the concerns that
had emerged from allegations concerning restrictions on free-enterprise opportunities in
Moon and celestial body activity.

The third Section undetstanding dealt specifically with the CHM provision of
Article 11 of the Treaty. Paragraph 1 provided that “*The Moon and its natural resources
are the common heritage of mankind, which finds its expression in the provisions of this
Agreement and in particular in paragraph 5 of this article.””  This had been introduced
both to establish the principle and also to limit the CHM principle to the Moon and
other celestial bodies. Thus, this CHM principle was not to be confused with the law of
the Sea negotiations, which in Article 136 of the August 27, 1980 Draft Convention on
the Law of the Sea (Informal Text), as well as prior drafts, had made references to a
common heritage of mankind principle.'> Thus, the International Law Section explicitly
indicated that the Moon Treaty’s reference to the CHM was t0 be based on the

10Freaty on Outer Space, Executive Rép. No. 8 1o Accompany Senate Ex. D., 90th Congress, 1st Session 4
(1967).

USeprg note 9, at 2,
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13Christol, szpra, note 2, at 470.
145y pra note 1.

1J.N. Doc. A/CONF.62/WP.10/Rev. 3 {27 August 1980).



1981 THE ABA AND THE MOON TREATY 81

provisions of the Moon Treaty ‘‘and not on the use or interpretation of that term in any
other conrexe,’’16

The Section, in order to prevent charges that the terms of the Moon Treaty might
be in conflict with Articles 1 and 2 of the 1967 Principles Treaty, stated that recognition
of the CHM principle also constituted recognition ‘(i) that all States have equal rights
to explore and use the Moon and its natural resources, and (i) that no State or other
entity has an exclusive right of ownership, property or appropriation over the Moon,
over any arca of the surface or subsurface of the Moon, or over its natural resources in
place.”’17 In this understanding the Section also took account of the provisions of
Articles 12 and 15 of the Treaty. Following the language of these Articles, and in
keeping with the documented, negotiating histoty of the treaty, the Section made it a
matter of record that these provisions meant that parties *‘retain exclusive jurisdiction
and control over their facilities, stations and installations on the Méon, and that other
States Parties are obligated to avoid interference with normal operations of such
facilities.”"18

The extent to which the Section considered it necessary to formulate the foregoing
understanding was indicative of its concern with certain observations that had been
circulated respecting the operation of the free-enterprise system in the exploitation of
natural resources. Since the intent and purpose of the Moon Treaty demonstrably was
written in such a manner as.to allow for the application of the free-enterprise system by
private entrepreneurs, this understanding was based upon a superabundance of caution
on the part of the Section.

In its final understanding the International Law Section placed emphasis on the
future exploitation of the natural resources of the Moon and other celestial bodies, In
this understanding the Section endeavored to make it clear that the proposed treaty was
dealing with two time periods. The first, or pre-Article 11, par. 5 time period, would
allow for the application of the res commaunis principle to the exploitation of the natural
resources of the Moon. Pending the establishment of such new legal regime, with its
new appropriate procedures, the Section made it clear that until the indicated
eventualities had come about that there would be no prejudice to *‘the existing right of
the United States to exploit or authorize the exploitation of those natural resources.’’19
In this connection the Section made specific the previously well-established fact that
“*No moratorium on such exploitation is intended or required by this Agreement.”’20
The Section also considered it appropriate to specify that, while the conduct of the
United States would have to be compatible with the terms of Article 6, par. 2 and
Article 11, pat. 7, that the United States should reserve *‘to itself the right and authority

WSy pra note 9, ar 2.
11]5id,
85,
197bid.
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to determine the standards for such compatibility unless and uatil the United States
becomes a party to a future resources exploitation regime."’'#

The second time period related to the negotiation of the regime rather than to the
fact of exploitation pending its creation. In this the Section agreed upon an explicit
caveat that had been well documented during the negotiating history of the proposed
treaty. The caveat stated that, in accepting the obligation to engage in good faith
negotiations for a future regime, the United States was not agreeing to ‘‘any particular
provisions which may be included in such a regime; nor does it constitute an obligation
to become a Party to such a regime regardless of its contents.”’22 Although it would
appear to be self-evident that the United States would possess such an option even in the
absense of the proposed undesstanding, the fact that it was put forward was some
evidence of the manifest concern that criticisms of the treaty-making process might have
gained some support.

Nonetheless, in the minds of some observers the use of well-intentioned and well-
considered understandings and declarations contained some risks. Even where the
process is legitimately employed, it invites other States to file their own special
interpretations. This can produce a splintering effect with a resultant loss of the general
agreement evidenced in the terms of the agreement and in jts negotiating history.

3. The Concerns of the Section of Natural Resources Law

In this case the position taken by the Section of International Law undoubtedly
served a useful purpose. A record was made, which was to be examined critically by the
Section of Natural Resources Law. That Section, which has long been identified with a
concern for the exploitation of minerals, including the manganese nodules located on
the deep seabed and ocean floor, prepared a report, with recommendations, for the
House of Delegates of the American Bar Association.?? In the view of the Natural
Resources Section the Common Heritage of Mankind principle, as set forth in Article
136 of the 1980 Draft Convention on the Law of the Sea (Informal Text) and in other
provisions of that Text designed to secure the implementation of the principle, would
be prejudicial to U.S. mining interests and to the general well-being of the United
States.

The Narural Resources Section suggested three risks in accepting the Moon Treaty.
First, it was urged that the acceptance of the CHM principle would prejudice the
negotiations for a Law of the Sea convention as well as Antarctica. Second, it was argued
that acceptance would create substantially increased pressures on the United States ““to
accept a ‘celestial bodies’ international regime which would control U.S. space
investigations.'’2* Thirdly, it was contended that it was readily foreseeable that 2 claim

bid,
221 hid.

#Report of the Section of Natural Resources With Recommendation to The American Bar Association
House of Delegates, in The Moon Treaty, supra, note 8, at 82.

244 at 85.
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would arise to the effect that “'a moratorium on exploration and exploitation of space
resources is inherent in the Moon Treaty, pending establishment of machinery to govern
such activities under the control of the international regime.’ 2% Thus, the Section urged
that any decision on the Moon Treaty should be delayed because of the risks involved.*

4, The 1981 Joint Recommendation of the Two Sections

The views of the two Sections, while not consistent, proved to be reconcilable. In
May 1981, following consultations, the Section of International Law, under the
chairmanship of Mr. L. L. Brinsmade, and the Section of Natural Resources Law, under
the chairmanship of Mr, J. C. Muys, issued a joint recommendation. The two Sections
recommended thar the ABA House of Delegates adopt a resolution favoring the
signature and ratification of the Moon Treaty.?”

In artiving at their joint recommendation the two Sections had been able w
consider highly relevant materials gathered by the Senate Committee on Commerce,
Science, and Transportation and the Hearings conducted by the latter's Subcommirtiee
on Science, Technology, and Space.?8 The efforts of the two Sections were eased by
focusing on the exploitation of the matural resources of the Moon and other celestial
bodies. Section representatives accepted the fact that the CHM principle of the Moon
Treaty was to be applicable to the Moon and to its natural resoutces. In this context the
principle was to be separated from that contained in the current Draft Convention on
the Law of the Sea (Informal Text). Further, the representatives were in agreement that
the issue was sufficiently important for the United States to assert its views as to the
ultimate meaning of the agreement, rather than being reactive to such interpretations as
might be forthcoming from other States, Thus, certain policy statements were set forth
in the preambulatory portion of the joint recommendation.

In an exemplaty way the recommendation associated the peaceful uses of the entire
space envitonment with the rule of law and with the national interest of the United
States. It accepted the fact that existing international space law authorizes the
exploration, use, and exploitation of the space environment. Operating on that correct
premise, it was concluded that cthe Unired States, and presumably other States equally
bound by presently existing international law, possessed ‘‘the unilateral right to
undertake both scientific exploration and commercial development and use of natural -
resources found in outer space.”'?® The fecommendation also took account of the

31bid.

265ee, fot example, the testimony of L.S. Ratiner and Congressman ). Breaux, in International Space
Activities, 1979, Hearings before the Subcommittee on Space Science and “Applications of the House
Comminee on Science and Technology, 96th Congress, 1st Session 109 and 142 (1979); See also the testimony
of 1..5. Ratiner and M.A. Dubs, in The Moon Treaty, supra note 8, 2t 105 and 139.

21 American Bar Association, Report to the House of Delegates 1 (1981), See Appendix. Following their
agreement the two sections referred their recommendarion and the artached report to other relevant Sections
so that the marter might come before the House of Delegates in August, 1981.
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legitimate interests of the United States and other members of the world community in
the space environment, Included in this ennumeration were voluntary international
cooperation, arms control constraints on the use of the space environment consistent
with the security of the United States, protection of the natural environment of the area,
and the safeguarding of the life and health of persons located in the area.

In order to protect the national interests of the United. States, it was recommended
that the ratification of the proposed treaty should include express declarations consistent
with six principles. When compared with the four principles put forward in 1980 by the
Section of International Law as understandings and declarations, it is clear that the 1981
recommendation is in many critical respects the same as the previous one of that Section,
The six principles, namely (a) through (f), were arrived at through separating the
Section of International Law’s first recommendation of 1980 into two parts and the
fourth recommendation of 1980 into two parts.

Aside from form the 1981 statement made some modest drafting changes, such as
substituting for the verm ‘‘understanding’” in 1980 for the expression ‘‘position’’ in
1981, The 1981 statement in principle (a) substituted the expression ‘‘develop and use”
for “‘develop and exploit’’ as these terms applied to commercial or other purposes.
However, the 1981 statement added to the foregoing ‘‘and no constraint is accepted by
this ratification”’ to the existing rights of exploration, development, and utilization of
Moon and celestial body resources for commercial or other purposes. 3

Principle (b) of 1981 retained the language of the second sentence of the first
understanding of 1980, except that it adopted the expression *‘existing right’” of the
United States ‘‘to detetmine unilaterally how it shares the benefits derived from
development and use by or under the authority of the United States of natural resources
of the Moon or other celestial bodies.”’3t Thus, the 1981 version used *‘development
and use’’ rather than *‘exploitation.’ 32

Principle {c) of 1981 followed the thesis ennunciated in the second understanding
of 1980. However, the 1981 version strengthened the preceeding formulation. It made
reference to natural resources *‘extracted or used’’ by a party to the agreement in lieu of
“resoutces extracted, removed or actually utilized.”” The 1981 version stated that such
resources ‘‘are subject to the exclusive control of, and shall be the property of the State

- Party or other authorized entity responsible for their extraction or use.”'?* This replaced
the 1980 clause reading ‘‘are subject to the exclusive control of, and may bé considered
as the property of, the State Party or other entity responsible for their extraction,
removal or utilization.”’

Principle (c) of 1981 also contained the sentence reading: *‘In this context, it is the
position of the United States that Articles XII and XV of this Agreement preserve the

308y bra note 27, at 2.
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existing right of States Parties to retain exclusive jurisdiction and conirol over their
facilities, stations and installations on the Moon and other celestial bodies, and that
other Srates Partics are obligated to avoid interference with normal operations of such
facilities.”'ss This was a modest tevision of the third sentence in the third understanding
of 1980. The principal differences were that the 1981 joint recommendation indicated
that its terms were to be treated as ‘‘the position of the United States.”"3 This replaced
the expression that '‘the United States notes that.”’s The 1981 statement made
reference to the preservation of *‘the existing right’” of the United States. This language
had not been used in 1980, although both versions had made reference to Articles 12
and 15 of the treaty.

Principle (d} of 1981, like undetstanding 3 of 1980, took inte account thc CHM
principle. Substantial changes were made in 1981. The 1981 version did not repeat the
1980 declaration that ‘‘the meaning of the term ‘common heritage of mankind’ is to be
based on the provisions of this Agreement, and not on the use or interpretation of that
term in any other context.’’3® Thus, the non-reference in 1981 to the exact terms of the
agreement can be explained as avoiding the obvious.

Principle (d) of 1981 has advanced a new and very restrictive view as to the
substantive content of the CHM principle. Undoubtedly this new approach will add
complications to an already complex situation. This can be best portrayed by reciting the
terms of the 1980 understanding. In 1980 the Section of International law suggested as
an understanding that ‘‘Recognition by the United States that the Moon and its natural
resources ate the common heritage of all mankind constitutes recognition (i) thar all
States have equal rights to explore and use the Moon and its natural resources, and (ii)
that no State or other entity has an exclusive right of ownership, property or
appropriation over the Moon, over any area of the surface or subsurface of the Moon, or
over its natural resources in place.”’? This language, which was consistent with the
provisions of the Moon Treaty and with its negotiating history, called attention to some
of the consequences of the CHM principle. The proposed understanding of the Section
of International Law signaled the foregoing characteristics of the principle as subjects of
special recognition, but did not endeavor to restrict the CHM principle only to the
identified characteristics.

The 1981 proposed principles of the two sections drastically modified the ongmal
approach of the Section of International Law. The joint statement accepted the
previously identified substantive aspects of the CHM principle, but suggested that
recognition by the United States that the Moon and its natural resources are the CHM
would be *‘limited’’ to the specified illustrations. Further, the joint statement rejected

#Supra note 27, ar 2.
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the reference made by the Section of International Law to “‘in place’ natural resources.
The joint statement substituted for the ‘‘in place’ qualification of natural resources the
following: ‘‘natural resources which have not been, or are not actually in the process of
being, extracted or used by actual devclopment activities on the Moon,”'#!

“The proposed principle (d) was a major departure from the terms of Article 11 of
the Moon Treaty. In rejecting the ““in place’” terminology of Article 11, par. 3 the
proposed principle would not only repudiate a major contribution made by the United
States in the drafting of the treaty. It would also introduce terminology, namely,
“‘natural resources which have not been, or are not actually in the process of being,
extracted or used by actual development activities on the Moon,’"42 which possesses no

- known pedigree and undoubtedly would offer no guidance to whatever goals were
intended to be served by such language. Although the joint statement contains a section
entitled “‘Report,”” which deals with the indicated principles, the report offers no
explanation or interpretation of the quoted language. Presumably the foregoing
language was introduced because, according to the joint statement, ‘‘the negotiating
record shows that some countries take the term ‘common heritage’ to mean that rthey
have some form of right to control or extract benefits from the activities of countncs
which do undertake the burdens and risks of the exploration and use of outer space.’
Appatently operating on this premise, the joint statement called attention to the
possible impact of such expectations on the early exploitative activities of those States
possessing such capabilities.

This outlook appears to have been based on a fundamental misunderstanding of
the terms of the Moon Treaty and the record made during its negotiation. Factually it is
clear that at the present time the international legal regime for such natural resources is
one of res commaunis. This means that there is no present limiration on the free and
equal explanation, use, and exploration, of such resources. Only at a future date when it
has been demonstrated that there are valid prospects for large-scale exploitation will it
be necessary to proceed, according to Article 11, par. 5 of the agreement, to put into
place the international legal regime that would secure the practical implementation of
the CHM principle. In atriving at such a legal regime, and in putting the CHM principle
into effect, it will be necessary to achieve the goal, among others specified in Article 11,
par. 7 of *‘an equitable sharing by all States Parties in the benefits derived {from those
resources, whereby the interests and needs of the developing countries, as well as the
efforts of those countries which have contributed either directly or inditectly to the
exploration of the Moon, shall be given special consideration.”’#4 This heavily bargained
provision contains the specific formula for the future sharing of benefits on an
cquitable, not equal, basis.%> The presence of this formula will impose well-understood
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fimitations oo claims which might possibly be put forward by non-resource States having
an interest in either controlling or extracting benefits from the operational achievements
of countries such as the United States. It also appeared from the language of the Report
of the two Sections that a concern continued whether the specific language of Article 11,
par. 1 of the agreement had conclusively established a distinction between CHM
regimes for the space environment and for the ocean. This lingering doubt is
regrettable, since Article 11, par. 1 in cleat and uncertain terms, as reflected by
overwhelming evidence during the recorded negotiations, separated the CHM principles
applicable to the Moon and its natural resources from those of the ocean. Further, the
joint statement expressed concern over the possibility of confusing the ‘‘implementation
procedures’” of the two agreements. 6 Again, this observation does not accurately reflect
the fact that the 1980 Draft Convention on the Law of the Sea (Informal Text) makes
detailed references to such procedures, whereas the Moon Treaty merely prescribes thar
at some future date a conference may be assembled to spell out the appropriate legal
regime and appropriate procedures. 47

Principle (¢) of the joint recommendation borrowed heavily on the fourth
understanding of the Section of International Law. Both stressed that no moratorium
was intended or required by the agreement. The International Law Section applied this
to “‘exploitation,”” while the joint recommendation stated that there should be no
moratorium ‘‘on the commercial or other exploration, development and use .of the
natural resources of the Moon or other celestial bedy.”’#® The joint statement
concentrated more heavily on the development and use of the natural resources of the
Moon and other celestial bodies than had the International Law Section. The joint
statement, consistently with the International Law Section’s 1980 understanding,
acknowledged the duty of patties to act in 2 manner compatible with Articles 6 (2) and
11(7). The joint statement followed the understanding of the Internationat Law Section
in prescribing compatible conduct. It now reads: ‘‘“However, the United States reserves
to itself the right and authority to determine the standards for such compatibility unless
and until the United States becomes a party 1o a future resources regime.’’4% The
acceptance of the terms of Article 11, par. 7 in the foregoing principle will necessitate 2
further clarification of the joint statement. The apparently unqualified acceptance of all
of the CHM criteria identified in that paragraph will have to be examined for
consistency iat the light of the limited recognition set out in principle (d) as mentioned
above. _

The final joint principle (f) restated in a slighdy more restriceive fashion the 1980
understanding put forward by the Section of International Law. As agreed to in 1981,
the principle reads: *‘Acceptance by the United States of the obligation to join in good
faith negotiation for creation of a future resources regime in no way constitutes
acceptance of any particular provisions or proposed provisions which may be included in

46Suprz note 27, at 6.
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an agreement creating and controlling such a regime; nor does it constitute any
obligation or commitment to become a Party to such a regime regardless of the contents
of any such agreement.’’3°

The Section of International Law had called for an “‘exploitation’” regime. It had
not made reference to “‘proposed provisions.”’ The final principle by referring to 2
*“furure resources regime’” identified the fact that the significant debate over the terms
of the proposed treaty had related to the use of natural resources. Thus, the joint report
of the two sections had focused on the issues raised by the provisions of the agreement
dealing with that subject.

5. Conclusion

In appraising the product of the joint statement it is evident that both broad and
specific considerations must be weighed. At the present time in the United States, as
well as in some other countries, there is an increasing tendency to attach resetvations or
understandings to proposed international agreements. This tendency weakens the
international legislative process in the sense that the end product is not allowed to
become a consistent and coherent whole. Special interests that have not been able to
prevail at the international bargaining table seek to advance their self-serving interests in
the legislative halls of nations. Such understandings may produce a victory for
manipulative skills rather than for the national interest. The adoption of understandings
may be precedent setting. Many States may wish to reserve certain determinations to
their unilateral judgments. In highly complex international agreements the prospects
for reservations, particularly when identified with influential, single-issue
constituencies, may result in an almost unfathomable network of international
agreements. Thus, in principle, from the surategic and political approach to general
international ordet, it is desirable to keep special reservations, interpretations, and
understandings to a minimum. _

From the legal point of view it is well recognized that if a State files an
“‘understanding,”” when it ratifies an international agreement, that this constitutes an
interpretation of treaty terms. A “‘declaration’’ constitutes a national statement of
policy. When such qualifications relate to the international application of the
agreement, such formal statements become binding in international law between the
United States and those States which either accept or do not object to the indicated
national position. This has been applied to the proposed Moon Treaty, as follows: ‘*So,
for example, any U.S. understandings on the meaning of ‘common heritage,’
‘equitable sharing,” ‘in place,’ the existence. (or not) of a moratorium, or any other
subject related to the international application of the Moon Treaty, will be legally
binding as between the United States and parties who accept such understandings or
who do not object with a stated intention of preventing the treaty relationship with the
United States from entering into force.’’5t

In the light of the legal consequences flowing from declarations and
understandings attached by States to international agreements, it is clear that their
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terms should both serve the national interest and be at least as clearly drafted as the
rerms of the basic international agreement to which they are to be appended. To the
extent that the separate proposals of the Section of International Law and the Section of
Natural Resources Law and the joint proposal of the two Sections merely reconfirm the
exptess terms of the Moon Treaty, or can be legitimately supported from the negotiating
history of the agreement, these proposals are acceptable. They may be redundant, but in
the interest of abundant caution, they are not objectionable. However, the terms of the
proposed principle (d) of the May 1981 Recommendation of the two Sections to the
House of Delegates constitutes, in its efforts to give to the CHM principle a limired -
meaning, a rewriting of the terms of Article 11 of the 1979 wreaty. The Report of the two
Sections does not provide a satisfactory explanation for endeavoring to effect this major
change. It did not provide a substantive assessment of the meaning to be attributed to
its terms,

It has not been demonstrated chat the national interest of the United States would
be served by the proposed principle. The principle contains ambiguities. No reference
point was provided whereby the meaning of the terms nor the special interests sought to

_be served could be validated. Further, it was inconsistent with the terms of the principle
(e}, which accepted the fact that signatories will be obligated to conform their conduct
to the terms of the agreement, and in particular to the critical terms of Article 11, par. 7.
Finally, from the perspective both of the development of the rule of law in international
relations and of the legitimate interests of the United States, a considerable amount of
caution is required in the formulation and use of understandings and declarations to
international agreements. Perhaps the Association’s House of Delegates will be able to
obtain a clarification of the joint recommendation received by it from the two Sections,
and in particular the meaning to be attributed to proposed principle (d). In any eventit
is to be expected that the members of the Senate Committee on Foreign Relations will
take into due account any communication it may receive from the American Bar
Association on the subject.

Although this analysis of the joint efforts of the two Sections to advance the
national interest, as perceived by their various constituencies, has raised some questions
concerning the validity of the indicated perceptions, one fact remains. The two Sections, .
subject to their respective outlooks, now support the signature of the Moon Treaty and
its ultimare ratification. Unless the United States becomes a party to the agreement, it
will not be a participant in the negotiation of the future international legal regime and
appropriate procedurés respecting the disposition of the natural resources of the Moon
and other celestial bodies. '
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APPENDIX

AMERICAN BAR ASSOCIATION
REPORT
TO THE HOUSE OF DELEGATES
(May 1981)

RECOMMENDATION

The American Bar Association Section of International Law and Section of Natural
Resources Law recommend the following resolution for adoption by the House of
Delegates of the American Bar Association:

BE IT RESOLVED that the American Bar Association

Beligves that the content of international law governing the peaceful uses of outer
space, including the Moon and other celestial bodies, is 2 matter of substantial
importance to the national interests of the United States;

Believes that the United States should preserve its rights under existing
international law to undertake national exploration and use of outer space, including
the unilateral right to undertake both scientific exploration and commercial
development and use of natural resourcesfound in outer space; and

Believes that encouragement of voluntary international cooperation in outer space,
arms control constraints on the use of outer space consistent with the security of the
United States, protection of the environment in outer space, and safeguarding of life
and health of persons in outer space, are legitimate interests of the United States and of
the international community.

BEITALSO RESOLVED, therefore,

That the American Bar Association favors the signature and ratification by the
United States of the “‘Agreement Governing the Activities of States on the Moon and
Other Celestial Bodies’' on the explicit condition that the United States Signature and
Instrument of Ratification be subject to and include express Declarations consistent with
the following principles: '

"*(a) It is the position of the United States that no provision in this Agreement
constrains the existing right of governmental or authorized non-governmental entities to
explore and use the resources of the Moon or other celestial body, including the right to

~develop and use these resources for commercial or other purposes, and no such
constraint is accepted by this rarification.

“(b) It is the position of the United States that nothing in this Agreement in any
way diminishes or alters the existing tight of the United States to determine unilaterally
how it shares the benefits derived from development and use by or under the authority
of the United States of natural resources of the Moon or other celestial bodies:
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“*{c) Natural resources extracted or used by or under the guthority of a State Party to
this Agreement are subject to the exclusive control of, and shall be the property of the
State Party or other authorized entity responsible for their extraction or use. In this
context, it is the position of the United States that Articles XII and XV of this
Agreement preserve the existing right of States Parties to retain exclusive jurisdiction
and control over their facilities, stations and insrallations on the Moon and other
cclestial bodies, and that other States Parties are obligated to avoid interference with
normal operations of such facilities;

““(d) Recognition by the United States that the Moon and its natural resources are
the common heritage of afl mankind is limited to recognition (i) that all States have the
rights to explote and use the Moon and its natural resources, and (if} that no State or
other entity has an exclusive right of ownership over the Moon, over any arca of the
surface or subsurface of the Moon, or over its natural resoutces which have not been, or
are not actually in the process of being, extracted or used by actual development
activities on the Moon.

"‘(e) It is the position of the United States that no moratorium on the commercial
or other exploration, development and use of the natural resources of the Moon or other
celestial body is intended or required by this Agreement. The United States recognizes
that, in the development and use of natural resources on the Moon, States Parties to this
Agreement are obligated to act in 2 manner compatible with the provisions of Article VI
(2) and the purposes specified in Article XI (7). However, the United States reserves to
itself the right and authority to determine the standards for such compatibility unless
and until the United States becomes a party to a future resources regime.

“(f) Acceptance by the United States of the obligation to join in good faith
negotiation for creation of a future resources regime in no way constitutes acceptance of
any particular provisions or proposed provisions which may be included in an agreement
creating and conwolling such a regime; nor does it constitute any obligation or
commitment to become a Party to such 2 regime regardless of the contents of any such
agreement. "’ -



MARITIME AND SPACE LAY, COMPARISONS AND CONTRASTS
(AN OCEANIC VIEW OF SFACE TRANSPORT)

Hamilton DeSaussure”

Welcome to the new age of outer space. President Carter has stated that the advent
of the shuttle will mark the second era in outer space development.? It is very likely that
new transpottation systems will accelerate manned activity in this new domain at a
geometiic rate.

Few realized, when the first Echo satellites were launched in the eatly sixties, the
dramatic way in which communications satellites would fill the skies.2 Nor did they
realize how crowded the geostationary orbit would become and how great the need
would be for international regulation, The first satellite to operate in geostationary orbit
was Syncom 2, which was launched in 1963. Between one hundred and ten and one
hundred and twenty satellites now occupy that orbit. From one-quarter to one-half of
them are functioning.? A recent NASA study concluded that by the year 2000 there
would be 2 tenfold increase in the international demand for communications satellite
circuits,

The emergence of a transportation system in space, particularly a reusable system,
will promote the same exponential growth in the carriage of cargo, and in human
activity. How will it grow? Will it be by each nation regulating its own transport systems
independently, by commonly agreed upon standards and practices, or by a new
international agreement regulating space transpottation?

The answer lies partially in the degree to which the most technologically advanced
states believe it to their advantage to work out internationally accepted practices for their
space operations. The U.S. will have the Space Shuttle, the USSR their Salyut-Soyuz-
Progress system, and France has Ariane. The Soviets are reported to be planning a
reuszble spacecraft.’ China and Japan are trying to develop more sophisticated launch
systems.® The answer also lies in how much priority the U.N. Committee on Peaceful
Uses of Quter Space (CQPUOS) assigns to the formulation of an international regime
for space transportation. The subject of space transportation systems was an agenda item
at the most recent session of the Scientific and Technical Subcommittee, but there was

*B. F, Goodrich Professor of I.alw, University of Akron School of Law.

1Press, **U.S. Space Policy—A Framework for the 1980°s,"’ 35 Astronautics and Aeronautics 34 (1979).
2$¢¢ Lay and Taubenfeld, The Law Relating to Activities of Man in Space 109-121 (1970}.

#This is the estimate of Dr. Lubos Perek, former Chief of the Outer Space Affairs Division.

iN.Y, Times, Mar, 24, 1980,§ D, at 1.

s Aviation Week and Space Technology, Jan. 8, 1979, p. 11; Feb. 18, 1980, p. 25.

5ee U.N. Secretariat Report, International Implications of New Space Transporation Systems 7, 8 (Aug.
16, 1979).
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no substantive discussion. The subject was not on the agenda of the recent session of the
Legal Subcommittee,

A current report prepared by the International Aeronautical Federation at the
request of the Scientific and Technical Subcommittee states:

... It is conceivabie that with the projected growth in both launches and the
population and size of orbiting satellites there will come a time when the probability of
interference with spacecraft performance, and possibly even physical collision, may
become high enough to require consideration [of a global traffic control system].”’

This, in my view, is most certainly 2n undetstatement. It is not only conceivable,
but inevitable. The only issue subject to doubt is as to the timing.?

Whether a space transport regime takes shape through unilateral practice,
concordant national rules, or multilateral treaty, the maritime and aviation regimes for
international carriage are important references. Commerce at sea and in the air space has
flourished by virtue of stable, internationally accepted rules, which regulate navigation.
The purpose of this paper is to examine a few of the more important aspects of the
maritime analogy for their applicability to space transpott,

Status of the Instrumentality

None of the existing multilateral treaties regulating the use and exploration of
outer space provide any definition of a spacecraft or a space vehicle. To my knowledge
no hilateral treaty does. A recent amendment to the NASA Act defines space vebicle as
“‘an object intended for launch, launched or assembled in outer space, including the
Space Shuttle and other components of a space transportation system, together with
related equipment, devices, components and parts.”’® This definition seems broad
enough to cover all space objects contemplated by the Outer Space Treaty.

The terms spacecraft and space vebicle seem to be used interchangeably in the
Quter Space Treaty and in the Astronaut Agreement, and frequently refer to space
objects which carry personnel.? The Liability and Registration Conventions refer to
neither spacecraft nor space vehicle, only space objects and launch vehicles. 9 A great
deal of confusion exists as to the exact meaning of the two underscored terms. The
former Chief of the Outer Space Affairs Division, Dr. Lubos Perek, has stated that in
technical literature, the terms spacecraf?, space vehicle, and space obfect all mean the

d. at 18.
*Pub. L. No. 96-48, § 308 {f}, 93 Stat. 349; 42 USC 2458 b.

®Treaty on Principies Governing the Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Celestial Bodies (hereinafter Outer Space Treaty), Jan. 27, 1967, [1967] 18 U.S.T.
2410, T.LLA.S. 6347, 610 UN.T.5. 203, Art. 5 (effective Oct. 10, 1967); Agreement on the Rescue of
Astronauts, the Return of Astronauts and the Return of Objects Launched into Qurer Space (hereinafter
Rescue and Return Agreement) April 22, 1968. [1969] 19 U.S.T. 7570, T.1LA.S. 6599, 672 U.N.T.S. 119,
Art. 1-4 {effective Dec. 3, 1968).

15Convention on the International Liability for Damage Caused by Space Objects (hereinafter *‘Lizhility
Convention”"} March 29, 1972 [1973) 24 U.5.T. 2389 T.1LA.8. 7762 {effective Oct. 9, 1973}, Convention on
Registration of Objects Launched ino Quter Space (hereinafter **Registration Convention®), JTanuary 14,
197%, [1978] 28 U.S.T. 695, T.1. A.5. 8480 {cffective Sepr. 15, 1976},
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same thing.!1 This is supported by the McGraw-Hill Dictionary of Scientific and
Technical Terms. It defines spacecrafz as “*devices manned and unmanned which are
designed to be placed into an orbit about the earth or into a trajectory to another
celestial body.”” (No definition is given in the dictionary for space vebicie )

There has always been 2 need accurately to define aircraft and ships and to
distinguish them from other objects which transit or occupy their respective spheres. A
similar need will emerge to define those spacecraft used for transport and to distinguish
them from other space objects.

The International Regulations for Preventing Collisions at Sea define vessels to
include, “‘every description of water craft, including non-displacement craft and
seaplanes, used or capable of being used as a means of transportation on water’’12
[emphasis added]. The INMARSAT Agreement defines the term s4#p as meaning “‘a
vessel of any type operating in the marine environment (including inter alia) hydrofoil
boats, air-cushion vehicles, submerstbles, floating craft and platforms not permanently
moored.”’' 13 :

It seemns that as space travel grows, we will need to establish a common definition of
transport spacecraft or space vehicles. That is, spacecraft used primarily to carry goods or
personnel from one place to another. It will also be necessary to distinguish them legally
from other varieties of space objects. The key to defining the spacecraft for transport is
navigability. Does it have the prémary function of transportation? Is it designed basically
for space flight rather than parking in a particular orbit? The fact that many satellites
have internal rocket propulsion enabling ground controllets to reposition them in space
does not endow them with navigability. Communications, remote sensing, weather,
and reconnaissance satellites are not designed or intended for navigation in space. They
carry only sufficient fuel to reach the desired orbit and perform their mission.
INTELSAT satellites have been recently supplied just enough extra fuel to kick them out
of the geostationary orbit at the end of their useful life. A true navigable craft however
has enough fuel to transverse space and renurn to a particular place or orbit.

Navigare has been defined as steering or directing a ship or aircraft 14 Of all the
space objects, it will be the spacecraft for the transport that most neatly resembles ships
and aircraft, How should they be described to differentiate them from other space
objects? Webster’s dictionary defines spaceship as '‘a rocket propelled vehicle for
‘travel’ in outer space.”’'* One might have preferred a definition which substituted the
word fransport for the word fravel. It is broader. Transport cleatly embraces cargo as well
as human beings. If one adopts the test of navigability as described above, then a
spaceship could be manned or unmanned. The U.S. Space Shuttle clearly qualifies as a

Uinterview with Dr. Perek; New York, N;W York, March 27, 1980.

2Convention on the International Regularions for Preventing Collisions at Sea {Oct. 20, 1972) T.LA.S.
8387, Rule 3.

3Convention on the Incernational Marizime Satellite Otganization, INMARSAT, July 7, 1979 [1979]
T.1.A.5. 9605, Ars. 1.

W ehster’s New World Dictionary 948 (2nd ed. 1974).

Bfd. at 1364.
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spaceship. So, I submit, do the unmanned transport orbiters being developed by the
Saviet Union, Japan, and cthe Earopean Space Agency.

Once having defined the spacecraft for transport as a spaceship, its classification
according to ownership and use becomes important. At sea, different rights and
responsibilities flow from a ship’s. legal characterization. There are warships, other
governmental vessels (with a subclassification depending on commercial or public use)
and private merchant vessels. At the highest end of the scale is the warship. It enjoys
complete sovereign immunity from foreign jutisdiction and has certain extraordinary
rights on the high seas. Other governmental ships used for public purposes also have
sovereign immunity, but not the special rights of warships. In most states, governmental
ships used for private purposes no longer have immunity and, of course, neither do
private merchant vessels. It has been necessary to classify vessels in order that all who use
the high seas, or participate in maritime activity, understand the respective rights and
dutics of each type of vessel.16

The dawn of the new space transport era will bring a similar need to classify
spaceships. The latest draft of the Law of the Sea negotiating text defines a warship as
one bearing distinctive marks, commanded by a commissioned officer, in the service
registry, and with a crew subject to military discipline.?” A recent report indicates that
out of a rotal of thirty-nine U.S. shuttle missions scheduled through September 1984,
five are dedicated military missions.*®

As the capabilities of the shurtle are demonstrated through experience, this is
probably an underestimate of both the total number and the number of military
missions. Should spaceships from-the very outset be separately classified according to
mission? In my view the answer is yes. Unlike other space objects, spaceships are
instrumentalities of navigation. They are capable of a wide variety of tasks including
military ones. Those ships operated by the military for military purposes, like their
counterpatts at sea and in the airspace, need patticular identification. Following along
the lines of the Law of the Sea draft, military spaceships should be defined as those
which are under military control and whose ground controller or space crew are subject
to militaty discipline.

At the initial stage of development, the spaceship will be an expetimental vehicle,
serving predominantly science, exploration and national security. As it begins to achieve
economies that make it commercially useful for industey and for non-launch states, the
spaceship will become an instrument of trade and commerce. It is interesting to note
that under the U.S. Sovereign Immunities Act, a foreign state is not immune from U.S.,
jurisdiction in admiralty actions to enforce maritime liens against governmental vessels
or cargoes used in commercial activity.® However, U.S. public vessels may not be

6For z general discussion of the iegal regime of warships and merchant ships, see Chaprers VII and VIII,
Colombos, International Law of the $ea 259, 285 (6th ed. 1957).

UArt, 29, Revised Informal Composite Negotiating Text for the Eighth Session, United Narions
Conference on the Law of the Sea, March 19-27, 1979. The text is in 18 Int'l. Legal Marerials 686, 709 {1979).

18Aviation Week and Space Technology, Mar. 31, 1980, pp. 54-35.
#Fareign Sovereign tmmunities Act of 1976, 28 U.8.C. 1605(b). Under the Public Vessels Act, however,

o lien may be ereated aguinst any public vessel of the 1.8, 46 11.8.C. 781, 784, In some forcign states, U.S.
pubtic vessels used for commercial activity mzy be suhject 1o a libel action,



